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Understanding Hart v Herron

Why is Hart v Herron important for all medical consumers ?

Barry Hart’s fight for justice started in 1974 and has involved just about every medical and legal regulatory system available in NSW , plus at intervals the mass media. (It also got a mention in several MCA newsletters over the years.) Hart’s case exposes all of the protective machinery government likes to present to the lay public as providing protection against negligence and exploitation by medical and legal professionals as fraudulent.  It shows that when great wrong (which killed or injured many people) was done by a group of doctors against the public, that not only will injured victims fail to get fair compensation but that a victim who acted as a whistleblower will find the entire judicial system and its regulators operated as a weapon against him for 20 years in a perversion of due process at law right up to and including the High Court of Australia that told lies to Hart’s MP. The case shows the NSW Ombudsman and Medical Board to be ‘paper tigers’ unable and indeed unwilling to defend a victim of professional negligence and also demonstrates how a Federal Minister for Justice will grossly misrepresent a victim’s case on TV and so cover up what the judicial system had actually done to Hart. 

In essence what was Chelmsford actually all about  ? 

Barry Hart was one of many hundreds of victims of the Chelmsford doctors. In 1972 Hart was a long standing successful gymnasium owner and budding actor who had just graduated top of the class from an Art’s Council acting course. He was advised to have plastic surgery to further his acting career. But the plastic surgery was bungled, the wrong operation being applied, leaving him disfigured. Hart complained seeking repairs but had the misfortune to fall into the net of one of the referring doctors (who found cases for the now notorious Chelmsford Private Hospital and so placed unsuspecting people on the path to ‘Deep Sleep’) The referring doctor himself may well have also been a patient of the Chelmsford doctors since he committed suicide in the later 1970s and his absence was indeed used against Hart at the 1980 trial. 

The ‘therapy’ seemed to operate as follows: If a patient was complaining about the effects of botched plastic surgery or any one of numerous other concerns then the Chelmsford Deep Sleep Therapy was the ‘cure all’offered. A useful side effect for incompetent doctors was that ‘Deep Sleep’ also acted as an efficient complaints management system. The patient was left in a state where they could afterwards not complain any further. In some cases this was simply because death was the treatment outcome (but this fact was not mentioned beforehand to patients of course) In other cases brain damage shut them up and in eany case the patients once they had attended Chelmsford were transformed into psychiatric patients who thus had no credibility.  In fact patients like Barry Hart were told virtually nothing initially. Only – ‘Just see this specialist and he may be able to help you’ and then not told by the specialist that Chelmsford was a mental hospital. Interestingly it was not even registered for such patients and had no power to hold patients as involuntary mental cases but did this on a regular basis by chemical means as with Hart.

The process started with deceptive and spurious psychological analysis set up so anyone who came in the door would then be classified in the official medical record as a suitable mental illness case for treatment. Dr Harry Bailey was the entrepreneur doctor behind Chelmsford who together with the other doctors operating there in the 1960s to 1970s were later found (by the Slattery Royal Commission of 1988-90) to be using a unique system; drugs applied at normally lethal levels combined with electric shocks to the brain. In the late 1980s it was even claimed in the mass media that this mind-altering Chelmsford ‘treatment’ system derived from Cold War experimental brainwashing methods developed in the USA under the CIA’s project MKULTRA. 

Since the Chelmsford doctors had on record the ‘psychological diagnosis’ of the patient’s urgent need perhaps ‘life saving’ psychiatric ‘treatment’ explaining away the dead bodies to the authorities and relatives later was not a difficult problem. Death certificates  were no real problem as the Chelmsford doctors issued them.  And if as happened a few times a coroner’s court got a bit interested  … no problem just slip in some ‘manufactured’ records, like someone else’s x-ray showing advanced heart disease to back up a death certificate listing   ‘heart attack’ as the cause of death. Who would believe some upset and raving relative of a dead mental patient contradicting a group of eminent doctors and who had documentary evidence that the patient had been found to be seriously mentally ill and perhaps suicidal before the Chelmsford  treatment ?    So for many years the dead were buried and the more seriously injured patients so produced were sent on to a nearby public hospital while any letters of concern were just filed by the regulator, the then NSW Health Commission. As one of the victims later characterised the discharge of the NSW government’s duty of care to the patients of Chelmsford :  “For many years they made sure that the doors at Chelmsford hospital were wide enough to allow dead patient’s bodies to be wheeled out on stretchers.”  

All in all Chelmsford was what could be called ‘a good little earner’.  The Chelmsford conveyer belt cure-all dollar generator Deep Sleep system, filled the beds at the private hospital, paid the doctor’s bills, mesmerised the NSW government regulators into a deep sleep all of their own and in the limit did not even require the informed consent of patients. If you fell into the disinformation grip of a Chelmsford doctor and innocently sought medical advice at the hospital you were in deep trouble and soon in ‘Deep Sleep’ … perhaps for evermore! 

In the mid 1980’s thanks to an interested MP and his hard working electorate office manager the Chelmsford Victims Action Group (CVAG) composed of victims and relatives of victims was established and found the new Complaints Unit, set up by a NSW Health Minister was ‘too busy’ to respond to complaints about deaths and injury at Chelmsford because of having to investigate a case of possibly impure goat’s milk. It took a campaign by CVAG to get coverage in the Sydney Morning Herald before the public knew what was going on. And a change of government before official investigation became possible via a $15,000,000 Royal Commission from 1988 to 1990. A Royal Commission that it should be noted did not even explore the full scope of its terms of reference and so still left many skeletons in many cupboards such as phsycosuergery … where they remain to this day. 

The path to the courts for Barry Hart 

On 28 February 1973 Barry Hart (who did not even know that ‘Deep Sleep’ treatment existed and who had arrived at the hospital under the impression that he was to talk to Dr Herron) refused to sign an ECT consent form put before him by the hospital receptionist and was then asked to take a drink which was actually a very strong drug that caused him to find the floor rising up as he fell into a pit of blackness and unconsciousness.  Over the next two weeks without knowing what was happening to him and totally without any consent Hart was tortured - subjected to 'Deep Sleep' - 1,900 mgs. of barbiturates each day and 6 shock treatment sessions (without muscle relaxant). 

"I was lying in - as if my whole body was paralysed and my head was exploding with white light - I couldn't feel anything. I was detached from my body. I couldn't feel myself breath or my lungs or my heart. It was the most horrible feeling I have ever had in my life. My head was just exploding from my neck, my shoulders."

Hart has sensations of darkness, "tremendous pains" in his shoulders, his arms being pinned, strapped down, a tube up his nose.

"I yelled out, "Get these things off of me" - He hears people running and walking and voices.

Hart has "mucous or phlegm" coming out of his mouth - "I heard a girl screaming and she said, "Pray for me", and I remember praying with her."

"Every thing was in darkness and I heard the voices and screaming, and I remember the girl said that, and I remember about the praying." (T.P.P. 43/44 Hart v Herron)

From the second day onwards Hart had double pneumonia. No expert nursing staff were present. Hart became anoxic - no blood gas analysis equipment was available at the hospital to monitor Hart's condition. And Dr Herron his ‘treating doctor’ was actually moonlighting when attending Chelmsford from his full time job as a medical superintendent at a public hospital. On 20 March Hart was transferred to Hornsby Public Hospital by ambulance with "bilateral pneumonia" and "pulmonary embolus." Hart was discharged on 3 April, but was a changed man with memory loss. By November Hart was still unable to do simple things like recognising friends and found out for the first time from medical fund accounts  which listed an item "ECT" that shock treatment was used on him. He was angered by this discovery. He told the press and made the front page of the Sydney Morning Herald. But it still took him years to find a solicitor willing to take on the case. Hart was now an ‘ex-mental patient’ and thus very politically incorrect. Hart was left disabled, unable to run his gymnasium business and it collapsed as a result leaving him with no income. He found he was a different person now when it came to holding down a job. A man that had never been unemployed before “Deep Sleep” now found he could not learn new things, just forgot vital things, and so got fired from jobs. He was now incapable of holding a job down. Finally all but financially destroyed he found a firm of solicitors willing to take his case on and obtained legal aid. His statement of claim for a medical negligence action was issued in September 1976.

Due process for an ‘Enemy of the State’

It is worth bearing in mind that when the full truth about Chelmsford moved into public view as a result of events such as the series of articles in the Sydney Morning Herald and the Royal Commission a State Minister for health went on the public record over the hundreds of Chelmsford victims saying that it was not in the public interest that the victims should receive compensation. The government’s fear was that damages could run to many millions of dollars.

March 1980: Hart v Herron & Anor. was the first Chelmsford case to reach the courtroom its outcome was important for many other cases but Hart had no idea of this at the time. The defence was as would be expected, a formula that must have stopped other victims long before they ever reached a courtroom. Namely that Hart had long standing pre-existing serious mental illness was "delusional" and "psychotic" about the plastic surgery outcome and was in early 1973 suicidal. In evidence Dr Herron said that in late February 1973 he had got a phone call from a person who didn't identify himself who claimed Hart's friends were very worried about Hart who was in Sydney and disturbed, manic, and talking about killing himself and that Hart had just made an attempt to commit suicide - "he actually tried to run out in front of the cars." (Dr. Herron T.P.P. 661) Dr. Herron said he had told the unknown person on the telephone details of the treatment he proposed to administer to Hart at Chelmsford including sedation and ECT. (T.P.P.949/50) Dr. Herron claimed that a few days after this Hart had telephoned him.

However the cross examination of Dr. Herron exposed what the truth actually was. First it was established that Dr Herron’s phone number was not listed in the telephone book (T.P. 1064). That he had made no notes of the alleged telephone call. That he never bothered to find out the identity of the telephone caller - didn't ask for the caller's name (T.P. 1000/2). That he didn't contact Hart after he had received this disturbing "anonymous" telephone call. That he didn't inform Chelmsford hospital about the matter. None of Hart's lay witnesses, some of whom had been seeing Hart on a daily basis right up until he entered Chelmsford hospital were asked any questions by Dr Herron's counsel about the alleged suicide attempt. (Nailon. Moore, Rossiter) They did state they did not know Hart was seeing Dr Herron. Hart stated he had not told anyone, including his family, that he was seeing Dr. Herron. Hart was able to prove with documentary evidence that over this period and on the day of the alleged  ‘suicide attempt’ that he was not even in Sydney as claimed by the defence but was on holiday in Queensland purchasing land in Surfers Paradise. Hart's witnesses were prevented by the trial judge from making any comment on Hart's state of mind or behaviour the questions were objected to. Fisher J. made a judgement which prevented such evidence from being introduced into the trial. Only the opinion of the defendant doctor as to Hart's state of mind and behaviour were thus allowed to be known to the jury. 

The defence also called Dr Davies whose tests were the only evidence the defence had  to prove its claim that Hart had pre-existing mental illness. The claim being a borderline schizophrenic with a paranoid personality disorder that made him delusional over the plastic surgery result. Trial judge Fisher stopped Hart disproving this claim to the jury by ruling Hart's medical evidence (Hart had 4 expert plastic surgeon's reports that showed the wrong operation was done leaving Hart disfigured), to be prejudicial and hence  inadmissible. 

Hart’s barrister produced medical experts that testified that Hart had suffered permanent damage that could be ascribed to the procedures Dr Herron had imposed on him against his will. No medical experts would testify for Dr Herron as to the correctness of the procedures used by the Chelmsford doctors. Fisher J. took the view that as the procedures were unique to Chelmsford the Chelmsford doctors were the ones to set the standard in such procedures and that thus by definition if they said the application was correct then it was.  Fisher J withdrew exemplary damages jury consideration saying: "I do not accept that there is evidence of gross and callous malpractice and neglect  … in my view the jury could not on the evidence, accept other than the accusations of assault, battery and false imprisonment arose out of treatment which went wrong." (26 June, 1980 P.P. 718)

In evidence Dr. Herron said he been phoned from Chelmsford hospital by the sister in charge on 28 Feb. 1973 and been told Hart had arrived, was "extremely agitated" and was questioning whether he should be admitted. "They said that he had refused to sign the permission for ECT" Dr. Heron said that he had then ordered  that Hart be given myladorm sustrels (a barbiturate) 200mgs. to “relieve his anxiety” and “allow him (Hart) to think more rationally” about out the work ahead. (Dr. Herron T.P. 662a Hart v Herron) The medical evidence from Hart's medical expert witnesses was that this drug would have rapidly put Hart to sleep. Evidence from Hart was that very soon indeed after taking the tablets he had been rendered unconscious. This same dose of this same drug was also established in evidence as the dose given as the start of the so-called deep sleep therapy. The same dose was also used “with effect” on people trying to "abscond" from the hospital (Defendant XX T.P.P. 968/978),

Summing up Fisher J asked the jury to consider why Hart had not complained at the time of the damage but only many years later ? (Fisher J. had kept the fact from the jury that indeed Hart had complained many times from the time of the damage by ruling as inadmissible evidence from Hart's witnesses on this point.) Fisher J. saw no long term damage done to Hart, just an unpleasant hospital stay. Hart was after all clearly "physically fit" and could always "get a job as a labourer". Thus damages for any loss of earnings could be calculated on Hart's income in recent years (i.e. the time when in reality Hart was unemployable and his business had collapsed).  Even so the jury found for Hart , $6,000 for false imprisonment; $18,000 for assault and battery and $36,000 in general compensatory damages. Interest (1973-1980) calculated and added later was $12,000. Fisher J. was seen by members of the jury to be visibly annoyed at this outcome. 

Aug 1980: Herron appeals on excessive damages. Hart cross-appeals on insufficient damages and withdrawal of exemplary damages.

28 September telecast "The Chelmsford File" - many unexplained deaths in Chelmsford,  Hart's case, and the narcosis ‘treatment’ are featured. Herron's solicitors write to the NSW Attorney General, Channel Nine TV and the Prothonotary of The Supreme Court claiming the telecast "a very serious contempt of court" which would prejudice the appeal and other pending Chelmsford cases

Late 1980: Cost judgement in Hart V Herron. Fisher J. finds the case of "little importance" and the verdict "not ungenerous" (page2), the issue of false imprisonment and assault merely "technical." And in order that Hart may feel the sing of wasting the court’s time fines Hart via the cost order $169,205.74c observing that “Orders for costs are one of the ways possibly one of the most effective ways of a Court controlling the standards of the profession and the efficiency of litigation." (Page 14)

Hart is thus rendered technically insolvent by this cost order, as NSW Legal Aid withdraw all support from Hart taking $18,000 from the verdict moneys immediately and serve letters of demand for re-payment in due course by Hart of the balance of  $151,205.74c  

1983: Hart complains to The NSW Medical Board about Dr. Herron but his complaint is not acted on. Mandamus action follows. 

Sept 1984: Hart appears on Channel Nine TV about his case. Dr. Herron issues defamation writs against  Hart and Channel Nine.

Nov 1985: NSW Health advise Hart to withdraw his misconduct complaint to the Medical Board against Dr. Herron. Hart refuses.

March 1986: The NSW Medical Board's Investigating Committee finds Hart's complaint should go before a Disciplinary Tribunal. Herron tries to get the complaint struck out. In June Ward J. rejects Herron's appeal to have Hart's complaint stopped. 

12 Sept 1986:  NSW Appeal Court (McHugh J. Priestley J. and Street J.) reverse Justice Ward's  judgement  on grounds that after 1980 trial  "silence reigned" and permanently stay Hart's complaint (and all others by Chelmsford victims). They find Hart guilty of  "an abuse of the right to lodge a complaint." "It must have been a cruel blow" for Dr. Herron to have received Hart's complaint. In judgement they say Hart's complaint was "tantamount to persecution" of Dr. Herron.

5 Dec. 1986:  The High Court of Australia refuses special leave by Hart, and others to appeal the permanent stay by NSW Court of Appeal on the purely legal grounds that it saw no reason to doubt the correctness of a conclusion reached by the NSW Court of Appeal.

19 May 1988: The Sydney Morning Herald reports , "Deep-sleep inquiry ruled out",  "The State Government has ruled out a public inquiry into the Chelmsford Private Hospital and will not make ex gratia payments to victims because compensation would cost $40 million. The Minister for Health, Mr Collins, told Parliament yesterday that his department had to accept responsibility for the failure to address complaints of a decade ago, but that the Government could not afford to compensate the 2,000 victims of deep-sleep therapy. … Mr Collins also confirmed that three doctors involved in the deep-sleep treatment, Drs Herron, Gardiner and Gill, were still practising. … A member of the Chelmsford Victims' Action Group, Mr Barry Hart, 52, who was at Chelmsford Hospital in 1973, described Mr Collins's action as disgraceful." By mid 1988 public pressure forces a Royal Commission into Chelmsford deaths. 

21 Dec 1990: Royal Commission Report Issued, it finds that Dr. Herron "deliberately lied" in Hart's 1980 trial, was involved in a conspiracy against Hart over tampering with Hart's consent form to make it appear Hart had consented to treatment and had also threatened an eyewitness nurse. Volumes of the Commission's Report on 'The Cover Up' and Dr Davies find the psychological testing of Hart by Dr Davies was worthless and meaningless and did not and could not show that Hart ever had any mental illness.

1992: Hart gets further medical report confirming he suffered brain damage due to Dr Herron's  'deep sleep' assaults. Hart is granted a disability pension. He has problems learning and cannot obtain any employment.

13 Nov 1992: Herron moves to have Hart's cross-appeal from the 1980 trial struck out for "lack of prosecution".

June 1993: Herron's action to get Hart's cross-appeal struck out fails. The court says Hart's appeal can proceed. The NSW Legal Aid Commission yet again refuses assistance also noting:  "A partial contribution of $18,000 has been paid by Mr. Hart from verdict moneys. Therefore the amount still owing to the Commission is $151,205.74. "

Sept 1993: Dr Dent writes a medical report diagnosing Hart as suffering from chronic severe post traumatic stress disorder (PTSD) caused by the "treatment" in Chelmsford. Hart has instructed this report be submitted to the appeal court as soon as possible.

16 Dec 1993: As a result of applications by Herron's counsel the NSW Appeal Court puts Hart to an election over Royal Commission evidence of perjury etc. (1) Hart can have a new trial on fraud using the fresh evidence to establish that the 1980 judgement on damages was obtained by fraud. [ Note:The NSW DPP never will start any criminal cases against the doctors.] But only if he first returns all 1980 damages plus 13 years interest to Dr Herron. The appeal court would not hear the remaining grounds until such proceedings had been determined. Or (2) Hart can use the fresh evidence to add weight as to why he should get the new trial on damages. Hart who has no money selects (2) to continue his appeal. Herron's counsel indicate that lack of due diligence by Hart's counsel in not discovering the evidence of perjury etc in 1980 will be an issue in the appeal. 

Early  1994: Hart is called to a conference with his 1980 barristers who ask him to withdraw the Royal Commission evidence from his appeal. Hart writes that he would only do so if this will not compromise his appeal case - he gets no reply to this. . (Hart has also been asked but has failed to sign a document absolving his legal team of any legal responsibility for what has happened) Hart finds it increasingly difficult over the next year to get answers as to the status of his case from his lawyers, but writes many letters instructing them to include the new medical evidence of PTSD in the appeal.

July 1995 : Hart's counsel Bates who has acted since 1980, and Parker QC, withdraw. Hart's solicitor tells him that all the money in the trust account  is all used up. (Hart had paid $25,000 at the start plus later a further  $10,000 to his new solicitors, Cashman and Partners, to run the his appeal.)   Hart now, just a few weeks before the appeal is quite out of money and has to try to find new counsel, who will work on a pro-bono or fully contingent fee basis. His solicitors having advised him that they are unable to find a barrister willing to take on the case.

21-25 Aug 1995 : NSW Appeal Court hears Hart's appeal. New contingent fee counsel, Brian Rayment QC is representing Hart. No opportunity exists for Hart to brief his new QC prior to the first morning of the hearing. Hart discovers just before entering the courtroom that the medical evidence of PTSD and brain damage has not been included in the appeal despite his repeated written instructions since April 1993 to his lawyers that this be done. Rayment QC tries to introduce the new medical reports. The Judges are very hostile and the attempt fails. Rayment QC does not show by his questions that he understands the case, rather he introduces material that assists the defence and ignores what was proved in the 1980 trial. For example when asked by the bench why Mr Hart attended Chelmsford he says ‘for his depression’ (when in reality the defence never claimed Hart suffered from clinical depression as such) and over the matter of the anonymous phone call Rayment QC fails to explain it was exposed as fiction thus giving members of the public present at the appeal the false impression that the 1980 trial had shown Hart to be attempting suicide in early 1973. In the face of the Royal Commission report findings (that Dr Herron had told deliberate lies when under oath in 1980, had threatened a witness, and also falsified Hart’s consent to treatment form both to the court and to the hospital’s insurer) the defence case is that Hart's 1980 barristers were negligent in not uncovering any criminality by the defendants in 1980 and before and that the doctors are thus now placed in a situation of double jeopardy if Hart is allowed to press his case further.)  To Hart's utter surprise Bates and Parker are called by Rayment to give evidence in defence of their own due diligence in 1980 case.  Mr Bates gives evidence that contradicts Hart's evidence about what was said in private conversations in Chambers between Mr Hart and his 1980 legal team. [Hart is unaware at this time that legal privilege is involved in this, and has never given his permission that what went on in private between him and his 1980 legal team can be introduced into evidence.] Hart has a PTSD collapse in court when hearing testimony, and so reliving of the abuse he suffered in Chelmsford, and is helped from the courtroom. To lay MCA members in the public gallery aware of the details of Hart’s case it appears that five days of legal argument have seen a defence case presented by both legal teams, while the case for the plaintiff Hart is conspicuous only by its absence. Judgement is reserved.

6 June 1996: Appeal judgement handed down. Hart loses his appeal for a new trial with costs. Hart collapses in the court with a PTSD attack and is taken by ambulance to Sydney Hospital. Priestley JA writes the judgement. Clark JA and Sheller JA agree.  This judgement claims to have briefed the 1980 trial transcript in full but is simply inexplicable in the light of evidence presented in the 1980 trial as the Appeal Court judgement text contradicts matters that were established then. For example it falsely finds the psychological testing of Evan Davies proved that Hart, before entering Chelmsford, had been suffering from many of the symptoms that Hart claimed in the 1980 trial were caused by brain damage inflicted by the Chelmsford treatment. It finds what Fisher J. did "was well founded" and that Fisher J. made no errors. It ignores the Royal Commission evidence except to note that Dr Herron "acted badly in concert with others" but that for any consideration of exemplary damages to be allowed Herron would have had to make a personal confession that he had a guilty mind when he committed the various acts.  Rayment QC is willing to take case to a Special Leave to Appeal hearing in the High Court. [ Note that at no time did Hart’s barristers or solicitors object to Priestley JA sitting in the case or writing the judgement. However Priestley JA was a full party to the 1986 judgement against Hart over the same matters of fact.] 

14 July 1996: Hart begins treatment for PTSD but can't continue because it is too stressful. His PTSD is both untreatable and incurable.

Feb 1997: Rayment QC refuses to run the case as a human rights case or to bring the unethical actions of Priestley J, in sitting in the appeal, to the attention of the High  Court.  Hart sacks Rayment. Because of extreme stress Hart is unable to give further instructions. A letter from Dr. Eric Doorman certifies this. Branson QC on 13 February in the High Court gets an adjournment on these grounds. On 6 March Hart lodges formal complaint with Legal Services Commissioner about his solicitor and certain barristers. In April Hart sends urgent fax to Everingham and Branson QC (his new barrister) instructing again that he wanted the High Court to hear that he suffers from "severe chronic post traumatic stress disorder" which is "untreatable".

10th April 1997 : In the Special Leave application in the High Court. Branson QC goes to water and confusion totally failing to raise any of the issues (PTSD, human rights etc) Hart instructed him to, only saying that the matter was about Mr Hart's "grief" over what was done to him. Justice Toohey then intimidates Branson QC to silence. The High Court then lied to Hart's  MP about what happened by sending him an edited transcript and tape to conceal what had happened in the courtroom while claiming it was unedited. But Hart's MP gets 12 statutory declarations from witnesses as to the truth.

14 Oct 1997: Pat Rogan, MP for East Hills, speaks about the Hart case in NSW State Parliament. He uses in part the following words "I now accuse the judiciary and the legal profession of this State of corrupting due process, of incompetence, bias and a conspiracy to deny Barry Hart natural justice. … This is an absolutely serious matter when the High Court of this land has lied to a Member of Parliament taking up a matter on behalf a constituent." The media in the press gallery, as noted as being present by Mr Deputy Speaker (in Hansard), totally fail to report this speech. 

8 Dec 1997: Attorney General, Jeff Shaw's letter to Pat Rogan MP notes his  "strong views that he (Hart) had been denied natural justice." ''As you are aware, Mr. Hart has pursued all legal remedies available to him …you will appreciate that it is a fundamental principle of our justice system that courts remain independent of government control and political interference. …" 

June 1999: MCA makes complaint to the NSW Judicial Commission about the unethical presence of Priestley JA as leading judge in the appeal from Hart v Herron and also asks how the Judicial Commission can make a determination that will be seen by the lay public as independent since Justice Fisher is now a senior member of the Commission.  The complaint is simply rejected without reasons being given as allowed under the governing legislation. In recent years about Hart's case Hart and MCA have made complaints to The Psychologists Registration Board and to the Legal Services Commission. Complaints are treated with contempt, while the NSW Ombudsman Office is exposed as a paper tiger. The Law Society of NSW closed its file on the Hart case in March 1999 finding that the conduct of the solicitor did not amount to "professional misconduct" or "unsatisfactory professional conduct". 

February 2000: Hart's case against Australia (the NSW legal system , the NSW court of Appeal and the High Court of Australia and its Federal government and NSW government) is sent to the UN Human Rights Commission as a complaint that shows a breach by Australia of human rights covenants it has ratified. However when later the committee of judges that make up the UN Human Rights Committee report on Hart’s complaint against the state of Australia they find the complaint to be inadmissible on grounds that they are unable to comment on decisions made by the courts of a country complained about. 

This can be truly said to be a ‘Catch 22’ outcome and  MCA is left wondering why the UN Human Rights Committee exists at all ?  

· This UN Committee can only consider human rights abuse at the hands of member states who have signed on to the covenant , and all such states have legal systems and it follows that any claims of abuse of rights by individuals will thus figure as actions in the various national courts of these UN members.

· Now in order to be able to put a case before this UN Committee the state must have both signed and ratified the optional protocol on human rights. Also the person complaining must have pursued their case fully and so exhausted all legal paths with the state complained about. In Australia this means a person must have got his/her case to the High Court of Australia. Now Hart had done this - it took him 24 years. The High Court then rejected his case. So Hart complained to the UN under the optional protocol.

· Other cases to the UN , one of them also from a Chelmsford victim, have proved that complaints to it  where national due process at law was not exhausted and the High Court was thus not reached were found by the UN Committee to be inadmissible for this reason.

· Hart’s case shows that if a person does get to the High Court and gets a reception from that court that he/she considers continues to breach her/his human rights under the UN covenant that her/his case will then also be found to be inadmissible by the UN Committee.

· This logically leaves only cases where the highest court in a nation complained about has taken action to redress and correct any abuse of human rights inflicted by lower courts or government agencies.

· But in such a case the victim of human rights abuse at the hands of a State will not have any case left to bring to the UN Committee.

The reality is that the UN Human Rights Committee system perhaps only has utility for victims in nations that have seen better times but have now fallen on more difficult times and not had the presence of mind or legal competence to withdraw from the optional protocol on human rights. But the problem then for victims, as others have pointed out, is that in such states, where ‘due process’ has reduced to police beatings and perhaps arbitrary execution, a victim is likely to find the very activity of making a complaint to the UN has a way of accelerating arbitrary execution. It is suggested that an accelerated execution and a ‘posthumous’ positive finding by the UN  Committee on their complaint is of rather limited utility for the vast majority of human rights victims.

In nations such as Australia the only type of case worth sending to the UN Committee would be one where the Australian judiciary have already made a determination over an issue that requires a government to change legislation in order for the determination to be applied, but where government has yet to act. One such Australian case did arise and did indeed get a favourable finding from the UN Committee. It is easy to push a human rights door open that was already in motion and opening.

However cases where those same national courts and governments have committed the most blatant of human rights abuse against individuals from a lay perspective would require the UN Committee to have a stomach and backbone over human rights issues and a basic respect for natural justice that appears quite foreign to the legal mind.    

It is thus perhaps no surprise that Hart’s case appears to confirm that the UN Human Rights Committee machinery is a system designed primarily to allow judges from various nations to demand respect as they travel around the world and stay in the best hotels at various national taxpayer’s expense.  The streetwise consumer will perhaps also appreciate that such judges are unlikely to be the type of individual who will be likely to question the rulings of fellow senior judges in various national courts complained about or to question judgements that may appear to the lay mind as quite blind to human rights and natural justice.

However  in practice as Hart’s case and others from Australia show the situation is actually worse than this. In cases where the problem is that ‘the rule of law’ is the abuse and both reduces citizens to poverty via the courts and imposes psychological torture by blocking paths to redress for wrongs done, the problem is that the determinations of this UN Committee are widely published and that their nature is not just that of a simple statement - that a case has been found to be inadmissible. Rather the UN Committee communication and determination appears to provide a text and an independent review of the abuse case and its background as well as providing  the formal statement under the covenant that the case inadmissible. 

Hart’s case and another from Australia (this other case being about court rulings over land title) both show that this apparent ‘independent review’ can fail to report the actual facts of the case and by so doing must defame the victim of the courts. The UN communication is exposed as a legal fabrication that can only have the effect of both obscuring from the eyes of the world the human rights abuse authored and imposed by local national judicial systems and absolving those same instruments from any taint of human rights abuse, while defaming the victim who risks being seen by an uninformed world at large as a misguided troublemaker. 

The message for actual human rights victims of the Australian judicial system can only be that the UN Human Rights Committee is actually a mechanism that has a track record of imposing yet further human rights abuse on a victim of judicial human rights abuse and by so doing protecting that same justice system from criticism.

This may explain in part why the Australian Government does not feel bound by international covenants and signed documents with the UN. And why the Prime Minister of Australia Mr John Howard was able to so openly state in a radio interview with Sydney commercial radio personality John Laws:

"You can ignore your obligations under an international treaty if you choose to.  The reason why you can ignore them is because in the end there is no sanction against you. Other than the sanctions of being seen as having potentially breached some agreement that you have signed."
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